Muscogee (Creek) National Council

AGENDA

EMERGENCY SESSION
September 20, 2016
Immediately following Planning Session
Council Chambers - Mound Building — Capitol Complex

Call t0 Order: .....oovvvieiiiiiiiiiiieeieeeeeeeeeeeeeeeee Speaker Lucian Tiger IlI
1Yo Tox L1 (o] o TP PP TP PP TUPPPPPPPPRPP
ROl Call: oo Second Speaker David Hill

ORDER OF BUSINESS:

TR 16-154

TR 16-155

NCA 16-164

A TRIBAL RESOLUTION OF THE MUSCOGEE (CREEK) NATION
AUTHORIZING A PLEDGE OF COLLATERAL AND ENTRY INTO A
LOAN FROM BANK OF AMERICA, N.A., AND AUTHORIZING AND
AMENDING CERTAIN DOCUMENTS WITH BANK OF AMERICA AND
CERTAIN INVESTMENT ACCOUNT DOCUMENTS WITH MERRILL

LYNCH, PIERCE, FENNER & SMITH INCORPORATED Sponsor: Lucian
Tiger Ill; Co-Sponsor(s): David Hill

A TRIBAL RESOLUTION OF THE MUSCOGEE (CREEK) NATION
(“NATION”) AUTHORIZING THE PRINCIPAL CHIEF TO ENTER INTO
AN AMENDMENT TO THE NATION’'S LOAN AGREEMENT FOR THE

OKEMAH HOSPITAL AND EUFAULA HEALTH CLINIC PROJECTS
Sponsor: Dode Barnett; Co-Sponsor: Randell Hicks

A LAW OF THE MUSCOGEE (CREEK) NATION AUTHORIZING THE
EXPENDITURE OF FUNDS AWARDED FROM THE U.S.
ENVIRONMENTAL PROTECTION AGENCY TO THE MUSCOGEE

(CREEK) NATION GEOSPATIAL PROGRAM sponsor: Dode Barnett; Co-
Sponsor: Randall Hicks ($493,419.00)

ANNOUNCEMENTS:

ADJOURNMENT:

BENEDICTION:
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BILL NUMBER TR 16-154
TO BE INTRODUCED INTO THE MUSCOGEE (CREEK) NATIONAL COUNCIL

September 15, 2016
(DATE OF INTRODUCTION)

INTRODUCED BY: Office of the Principal Chief

SPONSOR(S): Lucian Tiger Il

CO-SPONSOR(S): David Hill

COMMITTEE ON: Committee As A Whole

CLASSIFICATION: 37-Tribal Government

A TRIBAL RESOLUTION OF THE MUSCOGEE (CREEK) NATION AUTHORIZING A
PLEDGE OF COLLATERAL AND ENTRY INTO A LOAN FROM BANK OF AMERICA,
N.A., AND AUTHORIZING AND AMENDING CERTAIN DOCUMENTS WITH BANK
OF AMERICA AND CERTAIN INVESTMENT ACCOUNT DOCUMENTS WITH

MERRILL LYNC RCE, &S INC
i cil us Creek) Nation:
usd@gee ( Nationgthgl “Nation”) hagla Permanent Fund,

consisting of cash, stocks, bonds, mutual funds, certificates of deposit and other
governmental securities, a portion of which is held in various securities accounts
maintained at Merrill Lynch, Pierce, Fenner & Smith Incorporated (“MLPF&S”) and/or
Bank of America, N.A.; and

Be it Resolved

WHEREAS, Muscogee (Creek) Nation Code Annotated Title 37, §2-203.F.1,
authorizes the Nation to pledge a portion of the Permanent Fund for any debt issuance
of the Nation when such loan and pledge is expressly approved for a specific purpose
by Tribal Resolution; provided, that no more than sixty percent (60%) of the total value
of the Permanent Fund shall be subject to any such pledge or pledges at any time; and

WHEREAS, pursuant to the authorization granted by Tribal Resolution 08-074
enacted by the National Council on May 13, 2008 (“TR 08-074") the Muscogee (Creek)
Nation previously negotiated and obtained an uncommitted line of credit (“Line of
Credit”) from Bank of America, N.A., as successor to Merrill Lynch Bank, USA, in which
certain securities accounts of the Permanent Fund were pledged as security, originally
for the purpose of borrowing funds to construct the Tulsa Casino. The Line of Credit
was documented by a Loan Management Account Agreement dated as of May 16,
2008, as amended on August 14, 2008 (as so amended, the “LMA Agreement”), a
separate Addendum to Loan Management Account Agreement dated as of May 16,
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2008 (the “Addendum”), in which the Nation provided a limited waiver of sovereign
immunity to suit and agreed to specified dispute resolution provisions, and other
ancillary documents executed on or about May 16, 2008, and August 14, 2008
(collectively, the LMA Agreement, Addendum and ancillary documents, the “Original
LMA Documents”); and

WHEREAS, pursuant to the authorizations granted by Resolutions TR 08-074
and TR 16-079, the Muscogee (Creek) Nation has entered into a Business Investor
Account Financial Service and Working Capital Management Account Agreement,
Program Description Booklet and related Application, dated on or about July 1, 2016
(the “WCMA Documents”) provided a limited waiver of its sovereign immunity to suit and
agreed to specified dispute resolution provisions set forth in such WCMA Documents;
and

WHEREAS, the National Council has determined it is in the best interest of the
Nation to borrow funds from Bank of America, N.A. (together with MLPF&S and any
affiliates or successors of Bank of America, N.A., or MLPF&S, “Bank of America”) in an
amount up to Ninety Million and No/100 Dollars ($90,000,000.00) plus interest and other
fees or charges that may accrue on the principal balance of the loan under the terms of
the loan documentation (the “Loan”) to address a deficit in operations of the Nation’s
Department of Health and for construction costs of the Nation’'s Department of Health;
and

WHEREA to obtain the Loan
from the Bank ¢ ica tAfoug r the Original LMA
Documents ang rel@ted a ount applications,
agreements and other ancillary documents W|th Bank of America further described
below and authorize the pledge of certain securities accounts (“Securities Accounts”) of
the Permanent Fund maintained at Bank of America and/or MLPF&S, which Securities
Accounts may include stocks, bonds, mutual funds, cash, certificates of deposit, other
governmental securities and any other type of marketable securities permitted under
Title 37, §2-203 or otherwise under the Nation’s laws which securities may have

additional risks of collateral calls and other collateral deficiencies; and

WHEREAS, the negotiated terms of the Loan (1) include an interest rate set at
the then prevailing one month LIBOR rate, reset weekly, plus an additional interest rate
spread as agreed in applicable documents, (2) allow for interest to accrue and be added
to the principal, (3) allow additional borrowing under the line of credit, (4) allow for the
Nation to repay all or any portion of the Loan at any time with no penalty (other than
interest rate breakage fees), (5) allow for Bank of America to demand repayment of all
or any portion of the Loan at any time, (6) allow Bank of America to call for repayment
or additional collateral at any time in its sole discretion, and (7) allow Bank of America to
exercise remedies against the securities Accounts pledged as provided in the loan
documentation; and






1 WHEREAS, the Muscogee (Creek) Nation has negotiated an affirmation and
2 amendment (the “Affirmation and Amendment” attached hereto) with respect to certain
3 of the Original LMA Documents, in which it: (1) amends Section 4 of the LMA
4  Agreement to address technical updates necessary for administration of the LIBOR
5 Rate applicable to the Nation’s borrowings; (2) amends Section 13 of the LMA
6 Agreement to add and update the accounts listed therein; (3) ratifies, reaffirms and
7  confirms in all respects all other terms and conditions of the Original LMA Documents;
8 (4) confirms that the Nation’s Constitution delivered to Bank of America, N.A., as
9 successor to Merrill Lynch Bank USA, in connection with the Affirmation and
10 Amendment and the other resolutions and authorizing documents delivered in
11 connection with the Original LMA Documents, including without limitation TR 08-74,
12 remain in full force and effect; and (5) acknowledges and affirms that references in the
13 Original LMA Documents to Merrill Lynch Bank USA refer and apply to its successor,
14  Bank of America, N.A.; and
15
16 WHEREAS, the Muscogee (Creek) Nation also intends through this Resolution
17 to take the following actions with respect to the Loan: (1) authorize and approve the
18 pledge of additional Securities Accounts maintained at MLPF&S as collateral for the
19 Loan; (2) authorize and approve necessary documentation for the new pledge and
20 Loan, including the Additional Pledge and Control Rider to the Loan Management
21 Account Agreement Adding Additional Securltles Accounts (the “Control Rider”); (3)
22  acknowledge an ntrol Rider and
23 any other doc curltles Accounts,
24  amending the | LMA Documents,
25  certificates of the ications documents
26  or instruments re al LMA Documents
27 or the Control Rider (the “Loan Documents) constitute a “Loan Document and
28 Transaction” within the meaning of the Addendum and are therefore subject to the
29 terms of the dispute resolution provisions set forth in the Addendum, including without
30 limitation the Nation’s waiver of its sovereign immunity to suit therein; and
31
32 WHEREAS, the Muscogee (Creek) Nation also intends through this Resolution
33 to ratify, acknowledge and confirm that the Nation’s execution, delivery and
34  performance of the Working Capital Management Account Application and Agreement
35 and related forms executed on July 1, 2016 (the “2016 WCMA Application”) was made
36  pursuant to authority granted in Resolution TR 08-074 and TR 16-079; and
37
38 WHEREAS, the Muscogee (Creek) Nation finds entry into the Loan, Affirmation
39 and Amendment and the transactions contemplated therein to be in the best interests of
40  the Nation and intends by this Resolution to: (1) authorize and approve the Affirmation
41  and Amendment and the Nation’s undertakings made therein; (2) authorize and approve
42  necessary and related documents for the Loan, including without limitation the Control
43 Rider, updated legal opinion of the Muscogee (Creek) Nation Attorney General and any
44  other Loan Document; (3) ratify and confirm the 2016 WCMA Application; (4) authorize
45 and approve the Nation’s limited waiver of it sovereign immunity to suit and other

3
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dispute resolution provisions set forth below; and (5) confirm that the new and additional
Securities Accounts pledged to the Loan may include any type of marketable securities
permitted under Title 37, §2-203 or otherwise under the Nation’s laws, which securities
may have additional risks of collateral calls and other collateral deficiencies.

NOW THEREFORE BE IT RESOLVED THAT, the National Council hereby authorizes
the Nation’s entry into the Loan and pledge of Securities Accounts to address the
operating deficit of the Nation’s Health Department.

LET IT BE FURTHER RESOLVED THAT, the National Council hereby authorizes and
approves: (1) the execution, performance, and delivery of the Loan Documents,
together with any and all other documents, certificates, instruments, financing
statements, and any other document necessary to carry out the obligations and
transactions contemplated by the Loan Documents (the “Related Documents”); and (2)
the Nation’s limited waiver of sovereign immunity as originally authorized and approved
in TR 08-074, as confirmed herein and as set forth in the Loan Documents.

BE IT FURTHER RESOLVED THAT, the National Council authorizes the Principal
Chief to: (a) execute, deliver and perform the Loan Documents and the Related
Documents, including, after consultation with the Nation’s legal counsel and financial
advisors, any amendments to the Loan Documents and Related Documents; (b) take all
actions necessa lishment of the
transactions co ocuments; and (c)
confirms that all ments comply with
the requirements 37, §2-203 and its
requirements tha be pledged at any
time.

BE IT FURTHER RESOLVED THAT, the National Council authorizes the Principal
Chief or Controller to administer the Loan.

BE IT FURTHER RESOLVED THAT, the approval of the Loan Documents and Related
Documents shall be conclusively presumed from the execution thereof by the Principal
Chief or Controller in the name of the Nation.

BE IT FURTHER RESOLVED THAT, the National Council finds that the Affirmation and
Amendment, Control Rider, and any other Loan Document constitutes a “Loan
Document and Transaction” within the meaning of the Addendum and each is therefore
subject to the dispute resolution provisions in the Addendum, including without limitation
the Nation’s waiver of its sovereign immunity as set forth therein.

BE IT FURTHER RESOLVED THAT, the National Council confirms its consent to and

approval of the dispute resolution terms set forth in the Loan Documents and

Addendum, including without limitation the Nation’s limited irrevocable waiver of its

sovereign immunity, consent to the exclusive jurisdictions of the state and federal courts
4
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located in the State of New York, or the courts of any other jurisdiction where the Nation
or any collateral for the Loan is located, consents to the arbitration of disputes, consent
to the application of the laws of the State of New York, its waiver of the right to
exhaustion of tribal remedies, waiver of its right to jury trial and its agreement to not
commence any action against Bank of America in any jurisdiction other than in the State
of New York, all as such limited waiver and dispute resolution provisions are as set forth
in the Loan Documents and independently, by and through this Resolution, hereby
grants a limited waiver of its sovereign immunity to suit, consents to the exclusive
jurisdictions of the state and federal courts of the State of New York, or the courts of any
other jurisdiction where the Nation or any collateral for the Loan is located, consents to
the arbitration of disputes, consents to the application of the laws of the State of New
York, waives its right to the exhaustion of tribal remedies, waiver of its right to jury trial
and agrees not to commence any action against Bank of America in any jurisdiction
other than in the State of New York.

BE IT FURTHER RESOLVED THAT, this limited waiver of its sovereign immunity shall
not be construed as granting a waiver for the purpose of obtaining a court judgment or
order requiring payment from, delivery of, or otherwise affecting any other fund or
assets of the Muscogee (Creek) Nation, or any real property, personal property or
chattels of the Muscogee (Creek) or any entities, agencies or political sub-divisions of
the Muscogee (Creek) Nation, or any funds belonging to, or owed to, owned by, held in
trust for, admini ) Nation or any
entities, agencie Mus€ogee (CreeK) Nation (collectively,
the “Excluded ASS aintaifled by the Nation at
MLPF&S (the “S iti d further, that athing in this limited
waiver of sover i i allowing afly award of punitive
damages or exemplary damages against the Muscogee (Creek) Nation.

BE IT FURTHER RESOLVED THAT, that the National Council confirms that the new
and additional Securities Accounts pledged to the Loan may include any type of
marketable securities permitted under Title 37, §2-203 or otherwise under the Nation’s
laws which securities may have additional risks of collateral calls and other collateral
deficiencies.

BE IT FURTHER RESOLVED THAT, the National Council agrees, confirms and ratifies:
the Nation’s execution, delivery and performance of the WCMA Documents and the
Nation’s waiver of its sovereign immunity to suit in TR 08-074 and TR 16-079.

BE IT FURTHER RESOLVED THAT, the National Council hereby determines that no
provision of the Muscogee (Creek) laws, ordinances, or resolutions nor any other action
of the National Council, either written or established by custom or tradition, prohibits the
Nation from taking the actions approved herein or the execution, delivery or
performance of the Loan Documents, Related Documents and the WCMA Documents.

BE IT FURTHER RESOLVED THAT, the National Council hereby resolves not to enact
5
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or permit the enactment of any resolution or other action of the Muscogee (Creek)
Nation that would be prohibited under or that would materially impair the rights and
obligations granted in or pursuant to the Loan Documents and the WCMA Documents.

BE IT FURTHER RESOLVED THAT, if any provision of this Resolution or the
application of any provision of this Resolution is held to be invalid, the remainder of the
Resolution shall not be affected with respect to the same. This Resolution shall become
effective as of the date and time of its passage and approval by the National Council.

DRAFT
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BILL NUMBER NCA 16-164
TO BE INTRODUCED INTO THE MUSCOGEE (CREEK) NATIONAL COUNCIL

September 7, 2016
(DATE OF INTRODUCTION)

INTRODUCED BY: Office of the Principal Chief

SPONSOR(S): Dode Barnett
CO-SPONSOR(S): Randall Hicks
COMMITTEE ON: Committee As A Whole

CLASSIFICATION 37-Tribal Government

A LAW OF THE MUSCOGEE (CREEK) NATION AUTHORIZING THE EXPENDITURE
OF FUNDS AWARDED FROM THE U.S. ENVIRONMENTAL PROTECTION AGENCY
TO THE MUSCOGEE (CREEK) NATION GEOSPATIAL PROGRAM

Be it Enacted by the National Council of the Muscogee (Creek) Nation:

SECTION ONE. ollo ne aw is hereby enacted:
Section 1 nal Council finds that:
A The tation Ge al Program 1S in receipt of grant

funds from the U.S. Environmental Protection in the amount of $493,419.00.

B. The Grant funds will be used to: 1) publish data in Open Dump data
exchange flow; 2) develop and implement tribal service portal that will allow the Nation
and partner tribes to have a single repository for internal/external services, publish data
and the administration of WQX, Tribal Emergency Response, and Open Dump tribal
data exchanges for all partner tribes to use; and 3) develop real-time monitoring
capabilities with continuous monitoring sensor equipment and publish results.

C. Authorization by the National Council is needed to expend the grant funds.

SECTION TWO. PURPOSE. The purpose of this Act is to authorize the expenditure
of Office of U.S. Environmental Protection Agency Grant Funds for the Muscogee
(Creek) Nation Geospatial Program.

SECTION THREE. AUTHORIZATION. The National Council hereby authorizes the
Principal Chief or his designee to expend the U.S. Environmental Protection Agency
grant funds in the amount of Four Hundred Ninety-Three Thousand, Four Hundred
Nineteen and No/100 Dollars ($493,419.00) for the Muscogee (Creek) Nation
Geospatial Program in accordance with the attached budget.
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BILL NUMBER TR 16-155
TO BE INTRODUCED INTO THE MUSCOGEE (CREEK) NATIONAL COUNCIL

September 15, 2016
(DATE OF INTRODUCTION)

INTRODUCED BY: Office of the Principal Chief

SPONSOR(S): Dode Barnett

CO-SPONSOR(S): Randall Hicks

COMMITTEE ON: Committee As A Whole

CLASSIFICATION: 37-Tribal Government

A TRIBAL RESOLUTION OF THE MUSCOGEE (CREEK) NATION (“NATION”)

AUTHORIZING PRINC HIEF TO ENTE MENDMENT TO THE
E T KE ND EUFAULA
ECT
ti IC ci e Mu gee (Creek) Nation:

NATION’S LOA
HEALTH CLINICF

WHEREAS, the Nation entered into a Loan Agreement dated December 19,
2014 (the “Loan Agreement’) among the Nation, the Lenders from time to time party
thereto (collectively, the "Lenders" and individually, a "Lender"), and BOKF, NA dba
BANK OF OKLAHOMA, as Administrative Agent (in such capacity, the "Administrative
Agent") pursuant to which the Lenders extended to the Nation a multi-draw term loan
facility in the amount of $86,000,000, to finance the construction of a hospital in
Okemah, Oklahoma, and a health clinic in Eufaula, Oklahoma; and

Be it Resolved

WHEREAS, the Nation now wishes to amend the Loan Agreement by entering
into an Amendment No. 2 dated as of September, 2016 (“Amendment No. 2”), which will
modify the Loan Agreement to acknowledge the expiration of the commitments related
to the funding of the Eufaula health clinic project and will also allow the Nation to enter
into a loan with Bank of America and Merrill Lynch, Pierce, Fenner & Smith
Incorporated, and extend the Completion Date and Outside Funding Date for the
Okemah hospital project to June 30, 2017; and

WHEREAS, Amendment No. 2 references and incorporates the same limited
waiver of sovereign immunity and limited consent to suit as those set forth within the
Loan Agreement and therefore requires the approval of the National Council.
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NOW THEREFORE BE IT RESOLVED THAT, the National Council hereby irrevocably,
and to the limited extent set forth in applicable provisions of the Amendment Loan
Documents (a) grants a limited waiver of sovereign immunity (and any defense based
thereon), (b) consents to the jurisdiction of the courts described in the Amendment Loan
Documents, (c) consents to the choice of governing law described in the Amendment
Loan Documents, (d) waives any requirement for the Lenders to exhaust tribal court
remedies in connection with claims or disputes, and (e) waives any right to a jury trial
with respect to claims or disputes.

NOW THEREFORE BE IT FURTHER RESOLVED THAT, the National Council hereby
approves the Amendment Loan Documents in the form presented to the National
Council and authorizes the Principal Chief to execute all necessary documents for
Amendment No. 2.

DRAFT









